Do Artists Have Moral Rights?

JOSEPH ZUBER

EJQ. many years, European civil law jurisdictions, most notably in
France, have protected the “moral rights,” or “‘droit moral,” of
visual artists.' The concept of moral rights protects the rights of a creator
of a work of visual art to claim or disclaim authorship of his or her work
(the “right of paternity” or “droit & la paternité,” and the *“right of
disavowal”); to decide when to “‘publish,” or reveal the work to the
public (the *“right of disclosure’* or “drojz de divuigation’); to withdraw
the work from publication or make modifications to the work (the *‘right
of withdrawal or modification” or ““droit de retrait ou de repentir’);
and to prevent the defacement or alteration of the work (the *““right of in-
tegrity”” or *‘droit au respect de !'oeuvre’ ’). More than sixty nations pro-
tect artists® moral rights.

American courts, while often sympathizing with artists whose moral
rights have been violated, have been extremely reluctant to create moral
rights 25 a matter of common law. Traditionally, the law in the United
States has focused on the protection of the artist's economic, rather than
personal rights. The concept of moral rights was almost universally
characterized by American courts as inconsistent with American societal
norms. As a result of the failure of the courts to recognize any degree of
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protection for moral rights in the United States, several states have
enacted statutes offering artists some protection for their moral rights,

On December 1, 1990, Congress passed the Visual Artists Rights Act
of 1990. The Act became effective June 1, 1991. This act encompasses
many rights found in the French droir moral, as well as rights specified
by various state statutes. The Visual Artist Rights Act explicitly preempts
similar state law provisions. Prior to these state and federal enactments,
artists had little recourse when their works were defaced or altered. For
example:

* In the 1940s, an artist was commissioned to paint a religious
mural on the wall of a church, Some parishioners objected to the
mural’s depiction of Christ with a bared, muscular chest, and the
church whitewashed over the mural,’

* Renowned muralist Diego Rivera painted some murals for the

Rockefeller Center in New York City, The sponsors of the murals

objected to references to communism contained in the murals.

When Rivera refused to alter the murals to eliminate the com-

munist references, the sponsors ordered the destruction of the

murals.*

In 1980, sculptor Isamu Noguchi created a massive sculpture for

the Bank of Tokyo’s Wall Street office, The bank later cut up, re-

moved, and stored the sculpture.®

* Alexander Calder, an artist known for his work in brilliant colors,
created a mobile and painted it **Calder red.”* Calder donated the
mobile to the Pittsburgh, Pennsylvania, Airport Commission,
which hung the mobile incorrectly and painted it in Pittsburgh’s
official colors, green and gold.*

Arguably, the result may be different today.

Part I of this article discusses the protections offered to artists’ moral
rights by state moral rights statutes, with particular emphasis on the
California and New York statutes. Part II sets forth and discusses the
specific provisions of the Visual Artists Rights Act of 1990 and attempts
to ascertain the congressional intent behind some of the more nebulous
provisions of the Act. Part III discusses the probable preemptive effect
of the Visual Artists Rights Act on analogous state law provisions.

[. STATE MORAL RIGHTS STATUTES

As previously stated, the American legal system traditionally had
failed to protect the moral rights of artists, offering protection only for
artists’ economic rights. In recent years, however, the legislatures of
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several states have enacted statutes protecting artists’ moral rights.” The
first state o enact such a statute was California, in 1979.° In 1984, the
New York legislature followed suit and enacted statutes protecting art-
ists’ moral rights.” Between 1985 and 1989, several other states enacted
such statutes, These are roughly analogous to either the Califomia
statute, which focuses on the preservation of art for the public good, as
well as the protection of the artists’ reputation, or the New York statute,
which seems to focus exclusively on the protection of the artists’ profes:
sional reputation. Because these statutes are largely patterned after the
California and New York statutes, and because in-depth analysis of each
of these statutes is beyond the scope of this article, in the following
discussion I will focus largely on the provisions of the California and
New York moral rights statues.

The Californiza Moral Rights Statute

California’s protection for the moral rights of visual artists is found in
California Civil Code, sections 987 and 989. The California legislature,
in enacting the statutes, declared that ““the physical alteration or destruc-
tion of fine art, which is an expression of the artist's personality, is
detrimental to the artist’s reputation, and artists therefore have an in-
terest in protecting their works of fine art against any alteration or
destruction, and that there is also a public interest in preserving the in-
tegrity of cultural and artistic creations.'® The substantive provisions of
California’s moral rights statute are set forth below.

Protected Subject Matter

The California statutes protect only those works that qualify as ‘‘fine
art.”*" For actions brought by the artist or his or her representative to en-
force the artist’s rights, works created under contract for use by the pur-
chaser in advertising or print or electronic media are excluded from the
definition of “fine art,”’** This exclusion from the definition of ‘‘fine
art”’ does not apply to actions brought by a nonprofit organization act-
ing in the public interest to preserve a work of art."

The types of items that can be classified as fine art are limited to paint-
ings, sculptures, drawings, or works in glass.” The definition of *“fine
art” encompasses only originals, not copies or reproductions, and the
work must be one *‘of recognized quality.”*’ The statute mandates that
the trier of fact must rely on the expert opinions of persons knowledge-
able about fine art, such as “‘artists, art dealers, collectors of fine art,
[and] curators of art museums'’ in determining whether the art is “‘of
recognized quality.”’™ For actions brought by organizations acting in the
public interest to enjoin the destruction or alteration of art, the work
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must be not only of recognized quality but also “‘of substantial public in-
ﬁnﬂan.:__q

The *‘of recognized quality’’ standard seems troubling. Works may
lose protection because certain ““experts’” do not find them aesthetically
pleasing or do not recognize their value. Although this standard has since
been adopted by a few other jurisdictions,” the standard seems to
possess the potential to chill artists’ freedom of expression and creativity
by penalizing them for attempting new or unkmown techniques or
themes, As Justice Holmes observed nearly ninety years ago, *“it would
be a dangerous undertaking for persons trained only to the law to consti-
tute themselves the final judges of the worth of pictorial illustrations,
outside of the narrowest and most obvious limits.”’"

Scope of the Artist’s Rights

The California moral rights statute includes a right of paternity. The
statute grants the artist the right to claim or disclaim authorship or his or
her work, but there is a limitation of the right to disclaim authorship in
that the artist may only disclaim authorship *‘for a just and valid
reason.”’® The statute does not define this term, and there are no
reported California cases interpreting the term. The “‘just and valid
reason” requirement does not exist in French laws. In this respect, the
California statute falls short of the protection offered by its civil law
counterparts by forcing the artist to convince the fact finder that dis-
avowal of the work is justified.

The California statute includes a right of integrity. The statute pro-
hibits the intentional *‘physical defacement, mutilation, alteration, or
destruction’’ of a protected work, except by the artist who has ownership
and possession of the work.® If the person or entity who causes the
destruction or mutilation is one who frames, conserves, or restores the
work, grossly negligent acts are actionable.®

An action to protect the right of integrity may, of course, be brought
by the artist.® Additionally, 2 public or private nonprofit organization
that promotes the interest of art may, if acting in the public interest,
bring an action for injunctive relief to prevent the mutilation or destruc-
tion of a work of fine art.*

Duration and Waiver of the Rights

The rights and duties created by the California moral rights statute are
enforceable by the artist during his or her lifetime.” If the artist is
deceased, the rights may be enforced by the artist’s beneficiary, devisee,
or personal representative. The rights are enforceable until the fiftieth
anniversary of the artist’s death.
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For actions brought by public interest organizations to enjoin the de-
struction or alteration of works of art, the duration of the right of en-
forcement is unclear from the text of the statute, The statute creating a
right of enforcement by public interest corporations, Civil Code section
989, incorporates by reference the language of the statute creating rights
of artists to prevent mutilation or destruction of their work, Civil Code
section 987.% It is unclear whether the incorporation of this statute also
incorporates the limitations of the statute, such as the expiration of
rights on the fifticth anniversary of the artist’s death, or whether the
rights last in perpetuity. Interpreting the statute granting rights to public
interest organizations as expiring fifty years after the artist’s death would
seem inconsistent with the statutory scheme because the legislature de-
clared that the provisions granting rights to artists were intended to pro-
tect the rights of the artist, and the explicit intent of the statute granting
rights to public interest organizations was to protect the *“public interest
in preserving the integrity of cultural and artistic creations.?"®

Unlike the rights created by the French droit moral, waivers of which
are ineffective and unenforceable, the rights created under the California
moral rights statues may be waived by the artist.”

Special Provisions for Works of Art Incorporated into Buildings

For actions brought by the artists or his or her representative, if the
work of fine art is affixed in such a manner that the work cannot be
removed from the building without substantial damage to or alteration
of the work, the right to prevent destruction or alteration is deemed to be
waived, unless the artist specifically reserves his or her rights in an instru-
ment in writing signed by the owner of the building.* If the work could
be removed without substantial damage or alteration to the work, but the
owner of the real property intends to remove the work through the use of
a method that is likely to cause damage or alteration, the owner of the
building is required to use diligence to attempt to notify the artist, or, if
the artist is deceased, the artist’s heirs or personal representative, of the
impending action.”

Remedies

The artist may bring an action for any combination of injunctive relief
and actual money damages.” Punitive damages may be assessed against
the defendant to the same extent such damages would be available in
other civil actions in California, except that the court must select an
organization engaged in educational or charitable activities in the area of
fine arts in California to receive the punitive damages.® The artist, but
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not the defendant, may recover attorneys’ fees and expert witnesses’
fees.® o

For actions brought by organizations acting in the public interest, the
remedy is limited to injunctive relief.” However, the court may award at-
torneys’ and expert witnesses’ fees to the prevailing party.*

Severability of Provisions

The Californiz moral rights statutes include express severability provi-
sions.” The severability provisions state that if any portion of the
statutes is held invalid, such a holding will not affect the validity of omron
provisions that can be given effect without the invalid provision. Since
several of the California moral rights provisions appear to be u...m«EE&
by the Visual Artists Rights Act of 1990, the severability provisions are
highly significant.

The New York Moral Rights Statute

. New York’s moral rights statute was enacted in its present form in
1984 and became effective on January 1, 1985. It has been suggested that
the enactment of the New York legislation was Emn__.& by the Bank of
Tokyo's act of cutting up and removing the Noguchi sculpture.

Protected Subject Matter

While the California statute protects only original works, New ﬁ.z.w
protects the rights of the author of “‘a work of fine art or _EE& edition
multiple of not more than three hundred copies by that artist or a repro-
duction thereof” in its moral rights statute.® Included in the &nmmﬁon
of “*fine art” are paintings, sculptures, drawings, works of graphic art,
and nonmultiple prints.” Motion pictures are specifically excluded from
the protection of the statute, as are works prepared under contract for
advertising or commercial use, absent a contrary contractural
provision.* Unlike the California statute, this Eﬂﬂopuiwa men_m_d
does not require the trier of fact to make highly subjective value judg-
ments concerning the quality of the work.

Scope of the Artist’s Rights

Like California, New York law protects the artist’s right of umﬁg..._
The statute gives the artist the right to at all times claim E_”._uoag ofa
work of art, to have his or her name appear in connection with Eo work,
and to disclaim authorship of the work.® As with the California statute,
n&nﬂ:WES&S&EOﬂmE;qEn&Enm&RE&@B&%E
reason’’ to disclaim authorship. While this standard is subject to the
same shortcomings as the California standard, the New York statute at
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least provides some guidance as to what constitutes “just and valid
reason.” The statute specifies that “‘[jlust and valid reason for disclaim-
ing authorship shall include that the work has been altered, defaced,
mutilated or modified other than by the artist, without the artist’s con-
sent, and damage to the artist’s reputation is reasonably Likely to result
or has resulted therefrom,”® It seems that the key to the statute is the
damage to the artist’s reputation. Both the right of paternity provision
and the right of integrity provision focus on the possibility of harm to the
artist’s reputation. It seems likely, therefore, that for an artist to prove
that he or she has “‘just and valid cause”’ to disclaim authorship, the art-
ist will have to show that continuing to claim authorship would be Likely
to damage his or her reputation.

Like the California statute, the New York statute includes a right of in-
tegrity.“ As stated above, the focus of the provision seems to be on the
prevention of harm to the artist’s reputation, Unlike the California
statute, which prohibits the act of destroying or defacing a work of art,
the New York statute only prohibits the unauthorized public display or
publication of an altered, defaced, mutilated, or modified work of art.
Additionally, the display of such works of art is only prohibited if the
work is displayed or published in such a manner that it would likely be
regarded as the work of the artist, and damage to the artist’s reputation
would be likely to result. Such a standard, focusing exclusively on pro-
tection of the artist’s reputation, ignores the very rea! public interest in
preventing the alteration or destruction of fine art for the benefit of
future generations.

It is significant that the New York statute, on its face, does not pro-
hibit the destruction of works of art. Presumably, the legistature believed
that the destruction of work does not damage an artist’s reputation,
while the display of altered works, which may not be reflective of the art-
ist’s true abilities, may damage the artist’s reputation.

As stated above, enactment of the New York moral rights statute was
partially inspired by the Bank of Tokyo’s destruction of the Noguchi
sculpture that had been displayed in the Wall Street branch of the bank.
Ironically, Noguchi would be in no better position had the act of destruc-
tion occurred gfter the enactment of the New York statute, since the
bank destroyed the sculpture and placed it in storage, but did not display
the sculpture in a mutilated condition.

Duration of the Rights

While the California statute specifically spells out the duration of the
rights accorded to the artist, the New York statute does not do so.
However, since the New York statute was intended to protect the per-
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sonal reputational rights of the artist, it seems a logical E..:.uvnou that
the rights do not last beyond the life of the artist. >n&=m=w=<. the
statute contains a limitations period similar to the California statute,

-mandating that an action might be brought within three years of the act

complained of or within one year of the date of discovery of the act,
whichever is longer.%

Remedies

The scope of available remedies is not spelled out in detail in the New
York moral rights statute. The statute simply states that the *‘artist ag-
grieved under [the statute] shall have 2 cause of action for legal and in-
junctive relief.”*¥

II. THE VISUAL ARTISTS RIGHTS ACT OF 1590

The Visual Artists Rights Act* (hereinafter *‘the 1990 act’*) provides a
system of moral rights protections which, in certain relevant ways, is
distinguishable from the New York and California statutes. The follow-
ing discussion sets forth the substantive moral rights protections of the
1990 act.

Protected Subject Matter

The protections of the 1990 act apply only to those items that qualify
as a *‘work of visual art.”* The legislative history of the 1990 act in-
dicates that Congress intended to draft a very namrow definition of that
term, and the courts will consequently be likely to interpret the term nar-
rowly. Congress apparently drafted the statute narrowly to avoid overly
constricting the business practices of industries that are heavily depend-
ent on copyright protection and copyrighted works.®

The term *‘work of visual art’ encompasses original paintings, &w&r
ings, or sculptures, so long as those works exist only in a single copy or in
a limited edition of no more than two hundred copies.! The term *“work
of visual art”’ also encompasses still photographs produced for the pur-
pose of exhibition, so long as the photograph exists m_m a signed single
copy, or in a signed, consecutively numbered limited edition of no more
than two hundred. While the author must produce the photograph for
the purpose of exhibition, the Judiciary Committee made clear _G view
that the original purpose for which the photograph was produced is con-
trolling, and therefore ‘‘a qualifying photograph will not fall outside n..n
ambit of the bill’s protection simply because it is later used for non-exhi-
bition purposes.”** However, if such photographs are reproduced for
use in a different medium such as a newspaper or magazine, only the
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original photograph {or its limited edition copies) and not the reproduc-
tion would be protected under the 1990 act.

The 1990 act explicitly specifies certain categories of items that do not
qualify as works of visual art. This group includes, in part, motion pic-
tures and other audiovisual works, books and periodicals, maps and
charts, and merchandising, advertising, and promotional materials, *
Additionally, only works that are subject to copyright protection under
federal law are included in the definition of “work of fine art."***

Significantly, work that qualifies as a ““work made for hire” is not
protected by the 1990 act.® Existing federal copyright statutes define a
“work made for hire” as a work prepared by an emplolyee in the scope
of employment, or a work speciafly commissioned in writing for inclu-
sion in a larger collective work.”

Scope of the Artist’s Rights
Rights of Paternity and Disavowal

The 1990 act contains a right of paternity.® It states that, independent
of copyright rights, the artist has a right to claim authorship of any work
of visual art he or she creates.® Additionally, the artist has the right to
prevent the use of his or her name in connection with 2 work that he or
she did not create.®

The 1990 act grants the artist a right of disavowal. The artist has the
right to disclaim authorship of a work that has been distorted, mutilated,
or modified.” The artist may only disclaim authorship under this provi-
sion if use of the artist’s name in connection with the work would be
prejudicial to the artist’s honor or reputation.®

While the New York and California statutes grant the artist the right to
disclaim authorship “for a just and valid reason,” the federal statute
contains no such provision. Consequently, it is unclear from the text of
the 1990 act whether the artist may disclaim authorship because of the
use of the art without the artist’s consent in, for example, an advertising
campaign which the artist finds distasteful.

Right of Integrity

As previously stated, the 1990 act provides for an artist’s right of in-
tegrity.®® The 1990 act prohibits the intentional distortion, mutilation, or
modification of a work of visual art.* To be actionable, the distortion,
mutilation, or modification must be one that would be prejudicial to the
artist's honor or reputation.® The legislative history shows that Congress
intended the statute to encompass only acts which adversely affected the
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artist’s artistic or professional reputation, not the artist’s personal
reputation.*

As introduced, the bill contained language stating that the distortion
or other alteration of a ““work of recognized stature’” constituted & vir-
tual per se showing of harm to the artist’s reputation, and was thus ac-
tionable.” The bill contained provisions similar to the California statute,
specifying procedures by which expert testimony could establish the rec.
ognized stature of the work.® The House Committee on the Judiciary be-
lieved that such a provision had the undesirable potential of encouraging
increased litigation by creating battles of experts over whether works had
attained recognized stature.? The provision does not appear in the 1990
act as enacted, at least in regard to the distortion, mutilation, or modifi-
cation of works of visual art.™

Changes in the work as a result of the passage of time, or as a result of
the inherent nature of the materials used in the work of visual art do not
constitute actionable acts of distortion, mutilation, or modification.”
Additionally, modifications resulting from conservation of the work or
resulting from public presentation, including lighting and placement, of
the work generally do not constitute an actionable distortion, mutilation,
or modification of the work.” However, in an apparent exception to the
requirement that such acts be intentional in order to be actionable, modi-
fications caused by conservation or public presentation are actionable if
they are the result of gross negligence.™

Congress was concerned that the term ““public presentation’” could be
interpreted to shield some actionable acts. In a report by the House
Judiciary Committee, the committes stated that ““galleries and museums
continue to have normal discretion to light, frame, and place works of
art. However, conduct that goes beyond presentation of a work of art to
physical modification of it is actionable.”™ For example, the committee
cited the example of two Australian entrepreneurs who cut an original
Picasso into five hundred pieces, selling them at $135 each as “‘original
Picasso pieces,’” and stated that such acts did not qualify as acts of
*‘public presentation.” On the other hand, the committee cited a Cana-
dian case” in which an artist objected to a shopping center’s act of
decorating a sculpture of geese in flight with Christmas decorations dur-
ing the holiday scason, and stated that such a case would fall into the ex-
ception for public presentation.™

In addition to prohibiting distortion, mutilation, or modification of
works of visual arts, the 1990 act prohibits the destruction of such
works.” The destruction need not be intentional to be actionable;
destruction caused by grossly negligent conduct is actionable as well. ® As
with the provision preventing distortion, mutilation, or modification,
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any destruction of the work as a result of conservation or public presen-
tation of the work is not actionable unless caused by gross negligence.®
The provision prohibiting destruction has different requirements than
the provision prohibiting modifications or alterations: although there is
no requirement to prove that the destruction is injurious to the artist’s
honor or reputation, the destruction of the work is only actionable if the
work is of recognized stature.®

Exception for Reproductions

Under the 1990 act, the rights of paternity and disavowal do not apply
to “any reproduction, depiction, portrayal, or other use of a work”’ in
connection with books, newspapers, periodicals, motion pictures and
audiovisual works, and other media that are specifically excluded from
the definition of *work of visual art.’’® while the text of this provision is
far from a marvel of clarity, examination of the legisiative history helps
to clear away some of the murkiness surrounding the provision. The
original version of such works would be protected, but the reproductions
are not.* Congress belicved that such a provision was necessary to ensure
that copyright holders would be insulated from lLiability for traditional,
everyday uses of their copyrighted material.® Consequently, the provi-
sion is designed, for example, to allow the producer of a motion picture
to film & scene in an art gallery without specifying the authorship of all of
the works depicted in the gallery, or to allow newspapers or magazines to
freely publish photographs of artwork without including the artist’s
name in the caption of the photo.*

Similarly, the statute provides that such a reproduction, depiction,
portrayal, or other use may not viewed as a violaton of the right of in-
tegrity.”

Special Rules for Works Incorporated into Buildings

Like the California statutes, the 1990 act provides for special treat-
ment for works of visual art incorporated into buildings. A committee
report stated that these provisions were largely patterned after the
California statute.

The 1990 act states that the right of integrity will not apply when the
owner of a building wishes to remove a work of art that has been affixed
to the building in such a manner that removal will cause damage to or
destruction of the work of art, so long as the artist had consented to the
installation of the work in the building.®

If the work of art could be removed from the building without causing
the mutilation or destruction of the work, the owner of the building is
liable for damage or destruction caused by the removal unless the owner
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makes a diligent, good faith effort to notify the artist, or unless the
owner actually notifies the artist and the artist fails to remove the work
or pay for its removal within ninety days of receiving notice.”

Duration, Transfer, and Waiver of the Rights

For works created on or after June 1, 1991, the rights created by the
1990 act will expire upon the death of the artist.™ For works created prior
to June 1, 1991, to which the artist still holds title, the rights are coexten-
sive with the copyright protection of the work, in other words, fifty years
beyond the artist’s death.” All terms of the rights run until the end of the
calendar year in which they would otherwise expire.

Noticeably absent from the provisions specifying the duration of the
rights is any provision describing the duration of rights with respect to
works of art created before June 1, 1991, to which the artist does not still
hold title. This may be an example of faulty draftsmanship; it appears
that a section has been left out.® For example, subsection (d)(3) states, in
its entirety: ‘‘In the case of a joint work prepared by two or more
authors, the rights conferred by subsection (a) [the right of paternity and
integrity provisions} shall endure for a term consisting of the life of the
last surviving author.”® On its face, this provision seems to apply to alf
joint works, regardless of time of creation, and regardless of ownership
of title. It would be truly bizarre if Congress had intended to give protec-
tion to joint works created before the passage of the act to which the
authors no longer had title, but to deny protection to similar works
created by an individual author. Additionally, the provision that all
rights are to expire at the end of the calendar year in which they would
otherwise expire seems nonsensical in the case of rights which expire
upen the death of the artist. Since the artist is the ouly person who is em-
powered by the statute to enforce the right, it seems unlikely that the art-
ist will gain much advantage from the added time to enforce the rights
between the time of his or her death and the end of the calendar year!™

The confusion in the provision regarding duration of the rights may be
attributable to the fact that these provisions were apparently amended at
the last minute. The frequent and varying amendments to the provisions,
some of them eleventh-hour, may have caused Congress to leave out a
necessary provision. As the statute currently reads, works which were
created prior to June 1, 1990 to which the artist no longer holds title are
not given protection. While this may appear inconsistent with the re-
mainder of the statute, the courts will probably interpret the statute in
this manner until Congress chooses to pass & clarifying amendment.

In addition to the above provisions concerning the durations of rights,
actions brought under the 1990 act are subject to the statute of limita-
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tions generally applicable to civil actions brought under the federal copy-
right provisions. The statute of limitations for all such actions is three
years after the accrual of the claim.”

The artist may not transfer his or her rights under the 1990 act.* How-
ever, the artist may waive the rights created by the 1990 act by a written,
signed instrument.”

Available Remedies

The 1990 act specifically excludes the possibility of the imposition of
criminal liability for violation of any of its provisions.® Aside from
criminal penalties, the artist may choose from the full range of remedies
generally available under federal copyright law.® Possible remedies
therefore would appear to include injunctive relief,'® and actual money
damages or profits,'™ or statutory damages.'® In actions to enforce the
rights and obligations arising under the 1990 act, the court may award
costs and attorney’s fees to the prevailing party,'®

Preemption of State Law

The 1990 act contains an explicit preemption provision.'™ The act
specifically prevents state statutory or common law rights that are
equivalent to provisions of the 1990 act.'” However, Congress has de-
cided not to fully occupy the field in the area of moral rights. The 1990
act specifically does not preempt state law provisions that are not the
equivalent of the 1990 act’s provisions.'® Additionally, the preemption
wwoqwmouq does not affect any state law cause of action filed prior to June
1, 1991,

The issue of preemption of specific state laws will be fully discussed
below, in part I of this article.

1. THE PREEMPTION OF STATE STATUTES BY THE
VISUAL ARTISTS RIGHTS ACT OF 1990

Preemption Provisions of the Visual Artists Rights Act of 1990

Under the supremacy clause of the United States Constitution, state
laws must yield to conflicting federal law.'® Therefore, if Congress ex-
plicitly provides that a state law is invalid, or if Congress implies such a
result by enacting a contradictory statute, the state law is unenforceable.

In enacting the Visual Artists Rights Act of 1990, Congress explicitly
provided for the preemption of certain state law. The 1990 act provides
that, after the effective date of the act, “‘all legal and equitable rights that
are equivalent to any of the rights conferred by the 1990 act, with re-
spect to works of art that are protected by the 1950 act, **shall be gov-
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emed exclusively’”” by the 1990 act.'® The statute explicitly preempts
oaaw_w__auﬂ rights arising under cither state statutes or state common
law,

The 1990 act specifically provides that certain types of state claims and
laws are not preempted by the 1990 act. First, any state law claim filed
prior to June 1, 1991 is not subjected to preemption.'"" Additionally,
state law claims based upon rights extending beyond the life of the artist
remain viable.'” Significantly, the 1950 act does not preempt state laws
protecting the rights of artists that are not the equivalent of the rights

-created by the 1990 act.!"

Since the 1990 act explicitly does not preempt state laws creating rights
that are not the *‘equivalent” of rights under the 1990 act, the meaning
and scope of this language are highly significant. The language of the
preemption provision, as well as the legislative history, make it clear that
state statutes affecting works which fall outside the definiton of “‘work
of visual art” found in the 1990 act are not preempted by it. The
legislative history also states that Congress did not intend to preempt
state laws providing moral rights in areas specifically exempted from
protection, such as misattribution of authorship of a reproduction of a
work of visual art, Similarly, the legislative history states that Congress
did not intend to preempt state laws granting substantive rights unrelated
to the rights granted by the 1990 act, even if those rights affect works
covered within the federal definition of “*works of visual art.” For exam-
ple, the legislative history shows that laws providing for artists’ resale
royalties are not preempted.

It seems likely that certain artists who will not be able to take advan-
tage of the federal law may still be able to avail themselves of favorable
state law, For example, under the 1990 act an artist who created a work
and transferred title to the work prior to June 1, 1991 apparently may not
bring an action under the 1990 act. It would appear from the legislative
history that such persons’ claims under state laws would not be preempted.

On the other hand, when Congress stated that state laws granting
rights ““equivalent’’ to the rights created by the 1990 act are preempted,
Congress apparently meant that all state statutes granting rights of attri-
bution, disavowal, and integrity to artists were preempted with respect to
works of visual art covered by the 1990 act, even if the state law pro-
tections are not identical to the federal protections. As a report by the
House Committee on the Judiciary stated:

{1if a State attempts to grant an author the rights of attribution or integrity
for works of visual art as defined in this Act, those laws will be preempted.
For example, the new law will preempt a State law granting the right of in-
tegrity in paintings or sculpture, even if a State law is broader than Federal
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law, such as by providing a right of attribution or integrity with respect to
covered works without regard to injury to the author’s honor or
reputation.'™
The apparent justification for this result is Congress's desire to enact a
uniform system of laws protecting the moral rights of artists,'"?
The following discussion will predict the probable preemptive effects
of the 1990 act on the California and New York moral rights statutes.

Preemption of the California Statutes

As previously stated, attempts to avoid total preemption of the
California moral rights statutes should be made easier by the fact that the
statutes include an express severability provision. This provision reads:

If any E.oSm_ou of this section or the application thereof to any person or
circumstance is held invalid for any reason, the invalidity shall not affect any
other provisions or Euu:nwnoﬂ of this section which can be effected
without the invalid provision or application, and to this end the provisions
of this section are severable.'

Thus, it may be possible to save portions of the statute, even if a major
portion of the statute is determined to be preempted. In Raven v, Deuk-
mejian,'” the California Supreme Court considered the effect of a sever-
ability provision with nearly identical language to that of the California
moral rights statute. The court stated that, even if a statute includes a
severability provision, the invalid provision must be shown to be *‘gram-
matically, functionally, and volitionally separable.’*'"®

If some future defendant attempts to claim that the entire California
moral rights statute is invalid because certain provisions of the California
statute are not severable from the statute, the court will almost certainly
apply the analysis set forth in the Raven decision. It seems that the third
element, “volitional severability,’”” is perhaps the most relevant factor
for courts to consider. In considering the severability of invalid provi-
sions of federal law, the Supreme Court of the United States has stated
that invalid provisions are severable “‘[u]nless it is evident that the Legis-
lature would not have enacted those provisions which are within its power,
independently of that which is not.””'” The Court has also stated that the
inclusion of a severability provision in a statutory scheme raises a ‘‘pre-
sumption of severability,"'®

As discussed above, the 1990 act probably does not precempt actions
brought under the California statutes with respect to works created prior
to June 1, 1990, to which the author no longer holds title. Additionally,
any actions brought after the artist’s death by the artist’s beneficiary,
devisee, or personal representative are explicitly excluded from pre-
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emption by the 1990 act.* Also, any action based on protection afforded
by the California statute to items which do not fall into the 1990 act’s
definition of ““work of visual art’* would not be preempted by the 1990
act. However, since the California statutory definition of *‘fine art” is
even narrower than the 1990 act’s definition of “‘work of visual art,” it
appears that very few items will fall into this category. The California
definition of ““works prepared under contract for commercial use” is
nartower than the definition of ““works for hire” in the federal
statutes.'2 Consequently there may be a few instances, such as in the case
of an employee who prepares a work of fine art for nonadvertising pur-
poses, in which a work which constitutes a work for hire under federal
statutes will not constitute a work prepared for commercial use under the
California statute. In such a case, the California statute would not be
preempted.

Many of the protections offered fo the artist 5 the California statute
will be preempted, at least when enforced by the artist and not by some
third party. The right of paternity under the California statute is essen-
tially identical to the analogous provision of the 1990 act. The California
provision granting the artist the right of paternity is therefore in all likeli-
hood preempted,

While the California statute states that the artist may exercise a right
of disavowal “for just and valid reason,”” under the 1990 act the artist
may do so only if there has been some modification of the work which
would prejudice the artist’s honor or reputation. This seems to be the
type of situation which the legislative history of the 1990 act indicates
falls within the category of “*equivalent’’ (and therefore preempted) pro-
visions. It would appear that the right of disavowal under the California
statute is preempted.

Under the 1990 act, the aritist may only exercise his or her right of in-
tegrity based on the distortion, mutilation, or modification of the work if
such act is injurious to the artist’s honor or reputation. The California
statute contains no such restriction, and offers broader protections to the
artist. This is precisely the situation used by the House Committee on the
Judiciary as an illustration of the type of statute which the 1990 act
would preempt. For actions brought by the artist to prevent the modifi-
cation of a work, the California statute is presmpted. Since the provi-
sions of the 1990 act and the California statute prohibiting the destruc-
tion of a work are nearly identical, this provision of the California
statute is preempted as well, at least with respect to actions brought by
the artist.

The most nebulous area in the inquiry into the validity of the Califor-
nia statutes after the passage of the 1990 act is the enforceability of the
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